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WALLER, JUSTICE, FOR THE COURT:

1.  Raymond Burton, atruck driver, was terminated by his employer, Southwood Door Company,

after teding postiveon arandom drug test. Burton thereafter sought unempl oyment compensation benefits

whichweredenied by theBoard of Review of theMississppi Employment Security Commission (MESC).

Burton appedled the denid of bendfits to the Lauderdae County Circuit Court which reversed the denid

and awarded Burton benefits. Southwood gppedls the judgment of the drcuit court. Finding the drcuit

court's resolution ultimately correct, we afirm the awvard of benefits

FACTSAND PROCEDURAL HISTORY




2.  Southwood Door Company manufecturesand distributesdoorsnationwide. Sinceitemploysover-

the-road drivers, Southwood was subject to federd Department of Trangportation regulations governing

the drug and dcohol testing of itsdrivers. 49 U.S.C. 8 31306 (2003); 49 C.F.R. Part 40 (1999). OnJuly

6, 1999, Southwood employee Raymond Burton was randomly selected for drug testing and reported for

tesing on July 9, 1999. See 49 U.S.C. 8§ 31306(b) (dlowing preemployment, reasonable suspicion,

random, and pod-accident testing of operators of commercid maotor vehides).  Burton underwent a
"Bresthdyzer™ dcohal test and urine drug test a the MEA Drug Testing Consortium's satellite collection
fadlity in Quitman, Missssppi.

13.  Lori Hde arepresantative of MEA, natified Burton by telephone on July 12, 1999, that he had

tested pogtive for marijuana. Burton was subsequently terminated on July 13, 1999, pursuant to
Southwood's palicy which provides for termination in the event of any positive drug or dcohal test.

4.  Burtonunderwent another urinetest a hisown expenseon July 14, 1999, which yidded anegative
result for marijuana. Pursuant to 49 C.F.R. § 382.605, Burton wasreferred to Patricia Sandusky, Ph.D.,

a Subgtance Abuse Prafessond. Dr. Sandusky conduded thet Burton did not have a substance abuse
problemand bdieved Burton'sassartionsthet the methodsemployed in the callection of hisspecimenwere
faulty. Shefurther recommended that Burton undergo ahair fallide drug test which would reved drug use
withinthelagt 90 days. Thistest yidded anegdive result aswell.

%.  Southwood denied Burton's request that he be reingtated to his pogtion, and on September 12,

1999, he gpplied with the MESC for unemployment compensation benefits  The dams examiner found

that Southwwood did not show that it had terminated Burton for misconduct and deemed him digible for

benefits.



6.  Southwood gopeded, and a hearing was conducted before Appeds Referee Timothy Rush on
November 18, 1999. The referee reversad the daims examiner and disgudified Burton from benefits,
gaing:

The Refereeisof the opinion thet thedamant wasdischarged for violation
of the company'sdrug palicy after hetested postivefor use of marijuana
The Referee is of the opinion thet the damant's actions condtituted
misconduct connected with the work as that term is usad in the
Unemployment Insurance Law. Thedecison of the Clams Examiner will
be cancdled.

7. Asdaed inthe ruling and pursuant to Miss. Code Ann. § 71-5-519 (2000), the decison of the
referee would becomefind unless an gpped wasfiled within fourteen days after the natification or mailing
of the decison. The Board received Burton's notice of goped on December 4, 1999, and dismissad the
goped asuntimdly.

18.  Burton gopeded the dismissd of his gpped to the Lauderdde County Circuit Court. According
to the MESC, Burton's natice of gpped was recaived one day late a the wrong address However, the

court found good cause to remand Burton's case for areview on the merits. This decison was never

appedled.

9.  Onremand, the Board of Review affirmed the decison of the Apped Refereg, daing:

The Board of Review agrees with the Findings of Fact as dated
by the Apped Refereein hisdecison of November 19, 1999. Thefacts
a0 show that subsequent to the random drug test taken by the daiment
on July 19, 1999, the damant had other drug tests on his behdf, which
ted[g proved to be negative.

The Board agrees with the Opinion of the Referee tha the
damant was discharged for violaion of the company’s drug policy after
hetested postivefor useof marijuana. Thetest takenon duly 19, 1999 ]
was pogtive for marijuana and such was a vidlaion of the company
palicy, which was known and undergtood by the daimant. The result of
any subseguent test taken by the daimant does not dter the feact thet the



test on July 19, 1999[,] was podtive. The decison of the Appeds
Refereg, therefore, will be affirmed.

(emphedsin origind).

910. Burton again gopeded to the Lauderdde County Circuit Court. Faced with the question of
whether Burton's pogtive test result could be congdered "misconduct” under Missssppi law, the court
andyzed the Drug and Aloohal Testing of Employees Law, Miss. Code Ann. 88 71-7-1 to -33 (2000),
as it goplied to employment security cases. The court found that Snce a confirmation test on Burton's
specimen had not been conducted, Southwood falled to prove misconduct by dear and convinding
evidence. Thecoourt aso refusad to addressthetimdinessissue, holding that thefalureto gpped thedrcuit
court's prior decison to remand barred subssquent review. The decison of the Board of Review was
reversed.

11.  Southwood gopedsand rasesthree assgnments of eror, arguing the dreuit court erred in finding
good cause to relax Burton's time to gpped, the dircuit court goplied an improper legd dandard to
Oetermine thet Burton had committed misconduct, and the drcuit court erred in goplying Missssppi'sdrug
tegting Satutes to Southwood.

STANDARD OF REVIEW

112. Miss Code Ann. 8 71-5-531 (2000) provides the gppropriate sandard of review in cases
reviewing decisons of the Board of Review: "'In any judida procsedings under thissection, the findings of
the board of review as to the facts, if supported by evidence and in the abosence of fraud, shdl be
condudve, and the jurisdiction of said court shdl be confined to quedtions of law." Seealso Johnson v.
Miss. Employment Sec. Comm'n, 761 So. 2d 861, 863 (Miss. 2000); Coahoma County v. Miss.

Employment Sec. Comm'n, 761 So. 2d 846, 848-49 (Miss. 2000); Miss. Employment Sec.



Comm'n v. Lee, 580 So. 2d 1227, 1229 (Miss. 1991); Wheeler v. Arriola, 408 So. 2d 1381, 1384
(Miss 1982); Brandon v. Miss. Employment Sec. Comm'n, 768 So. 2d 341, 344 (Miss. Ct. App.
2000).

DISCUSSION

l. WHETHER THE CIRCUIT COURT ERRED IN REVERSNG

THE BOARD OF REVIEW'S DISMISSAL OF BURTON'S

APPEAL ASUNTIMELY.
113.  The Appeds Referee entered his decison on November 19, 1999, and indicated that a request
for review had to be filed within fourteen days and addressad to Missssppi Employment Security
Commission, Board of Review, P.O. Box 1699, Jackson, MS 39215-1699. Burton was dso mailed a
Notice of Overpayment of Benefits dated November 29, 1999, which indicated that anagpped hadto be
filed within fourteen days and addressed to Missssppi Employment Security Commission, P.O. Box
23088, Jackson, MS 39225-3088 The MESC recaived Burton's request for review dated December 2,
1999, addressed to Missssppi Employment Security Commission, Board of Review, P.O. Box 23088,
Jackson, MS 39225-3088, on December 4, 1999, gpparently one day late and a the wrong address.
114. TheBoard of Review dismissad Burton's gpped asuntimdy. Burton gopeded to the Lauderdde
County Circuit Court which reversad the Board of Review's dismisal as untimdy and remanded for a
decisononthemerits. According to Burton, hemailed hisrequest for review to both P.O. Box 1699 and
P.O. Box 23088. However, thereis no record of the MESC ever receiving or acknowledging receipt of
the P.O. Box 1699 request for review. Southwood never gppeded the drcuit court'sdecisonto reverse
and remand Burton's case back to the Board of Review.

115.  Southwood arguesthat the drcuit court's decison to remand Burton'sdam wasinterlocutory and

thus not gppedable and cites in support our decison in Wilson v. Miss. Employment Security



Comm'n, 643 So. 2d 538 (Miss. 1994). In Wilson, the Lauderdde County Circuit Court remanded a
case back to the MESC dfter finding the record insufficient to support the employer’s discharge of its
employee. 1d. a 539. Wedismissed the goped onthegroundsthat it wasinterlocutory. 1d. a 540. The
drcuit court in Wilson did nat expliatly afirm or reverse the decison of the MESC. Rather, it reversed
and remanded for more information.

116. InJ.R.Loggingv.Halford, 765 So. 2d 580 (Miss. Ct. App. 2000), aworkers compensation
case, Presiding Judge Southwick of the Court of Appeels, in aconcurring opinion, gptly explained thefine
digtinctionto be drawn between an gpped from afind order and an interlocutory gpped in adminidrative
agency cases. Theemployee, Hdford, wasinjured and entered into asattlement with hisemployer. 765
So. 2d & 582. Hdford later atempted to reopen hisdam dleging amisiake of fact, but theadminigtrative
law judge denied the petition. |d. After the commisson afirmed, Haford gopedled to arcuit court which
reversed, finding thecommisson'sfindingwasdealy eroneous. |d. The Court of Apped s subssquently
reversed the drcuit court and affirmed the denid of Halford's petition to reopen hisdam. | d.

T17.  Predding Judge Southwick's separate opinion addressed the procedura aspects of the case. His
andyss began with our 1991 opinionin Bickham v. Dep't of Mental Health, 592 So. 2d 96 (Miss.
1991), a consolidation of two workers compensation cases inwhich thecommisson sent onecasetoan
adminigrative law judge to determine whether an employee could reopen her daim and another case to
an adminidraive law judge to hear a daim which had been reopened. He noted both cases had been
gppeded prior to any action being taken by the ALJ or commission and that we found bath gopedsto be

improper interlocutory gppedl s because no find decison had been entered. 592 So. 2d at 586.



118.  Wilson was likewise andyzed, and Presiding Judge Southwick noted thet we did not determine
that the MESC had erred but only that the employer did nat produce evidenceto support theemployees
discharge 765 So. 2d a 587. Hefurther interpreted our holding in Wilson:

| conclude that the reason the dircuit court decison in Wilson was not
find was because it nather accepted nor rgected the MESC action.
Ingeed, it asked for more information. Ultimately the drcuit court might
gpprove what the MESC decided asto bendfits Had theWilson arauit
court insteed decided that the MESC definitely erred and sent the case
back for further proceedings to determine the proper benefits, |
believe that would be a final judgment subject to further review at
the Supreme Court. To methat isthe better view of Wilson, dse no
reversd and remand by an gopd late court (whichisthegausof thedrcuit
court in reviewing those agency decisons) would be afind judgment.

| d. (emphessadded). We agree with thisinterpretation.
119. Here theorigind drcuit court reverse and remand was not concerned withthe meritsof Burton's
dam; it was reversed on a procedurd issue, namdy, the timeliness of an gpped and remanded for a

decison onthe merits. Thereis nat, asthere wasinWilson, acdircuit court determination thet the record

was inauffident to decide whether the employer had produced enough evidence to support the discharge
of itsemployee See 643 So. 2d & 539. The MESC's decison to bar review of Burton's goped on
timdinessgroundswasindicative of thefindity of theagency'sdecison, and thedrcuit court hed thet it was
error to do 0. The drauit court's reverse and remand on the issue of timeliness was therefore not
interlocutory in nature, and Southwood should have appeded that decison.
Il.  WHETHER THE CIRCUIT COURT APPLIED AN
IMPROPER LEGAL STANDARD TO DETERMINE
THAT BURTON HAD NOT COMMITTED

MISCONDUCT FOR PURPOSESOF THEMISS SIS PP
EMPLOYMENT SECURITY LAW.



120. Sincethedrug testing of employesslike Burtonisgoverned by federd regulations wewill discuss
the federd drug tesing schemein generd, Missssippi law regarding "misconduct” as a disqudification to
unemployment compensation benefits, and the gpplication of those two conceptsto the indant case

A. Feded Drug Teding in Generd

21. An employee who is, for example, randomly sdected for testing reports to a Department of
Trangportation-compliant collection Ste, 49 C.F.R. 8 40.3, and provides a urine spoecimen. 49 C.F.R.
§40.25." After the employee produces a gpecimen, the collector takes it and, while in the employegs
presence, pours a leest 30 mL from the collection container to another battle which will be the primary
goecimen and pours a leest 15 mL into another bottle which will be the split pecimen. 49 CF.R.
8§ 40.25(f)(10)(ii)(B)(1).

122.  Both specimens are then shipped to a DOT-compliant drug testing laboratory which initidly tests
the primary specimen for marijuana, cocaine, amphetamines, opiates, and phensyblidine (PCP). 49CF.R.
8 40.29. If theinitid test returns anegetive result, the tet is complete; however, if theinitid test reurns
positive, a confirmation test is conducted. 1d.2

123. The reaults of the testing of the primary Specimen are reported to the Medica Review Officer

(MRO), alicensed physcian, 49 C.F.R. 840.3, whoserespong bility, anong other things isto "review and

Thisisabroad, very generd overview of the testing process, and the ditations to the Code of
Federd Regulaions areto the 1999 regulations. The regulaions have snce been amended, converted to
questionand-answer formet, and renumbered.

*Soecificdly, Section 40.87(b) states, "Onaninitid drug test, you must report aresult beow the
cutoff concentration as negetive. If theresult is at or above the cutoff concentration, you must conduct
a confirmation test." (emphass added). Burton gpparently misgpprenends the federd testing process
by arguing repeatedly that he was terminated without there ever having been a confirmetion tes. Under
the federd regulaions, an employee is nat natified as having a pogtive test result until and unless a
confirmation test has been conducted.



interpret confirmed pogitivetest results. . . " 49 C.F.R. §40.33(b)(3). If the MRO recaivesaconfirmed

pogtive result, he must contact the employee directly prior to verification to determine whether the
employee wants to discussthe result and inform the employee that the tet will be verified as postiveif he
declinestodo s0. 49 C.FR. 840.33(c)(2). If the confirmed postive result is for marijuana, cocaine,

amphetamines, and/or PCP, the MRO mug dlow the employee "to present information concerning a
legitimate explanation for the confirmed pogtivetes.” 49 CF.R. 8 40.33(c)(6). Also, the MRO "shdl

natify each employeewho hasaconfirmed postivetest that the employee has 72 hoursinwhich to request
ates of the split specimen.” 49 CF.R. 8 40.33(f)(1). In the event the employee does in fact request
tegting of the olit pecimen, the split gpecimen is sent to a second laboratory for testing. Id.

124.  Forfederd purposes, thepractica effect of aconfirmed test result isthat theemployeeisprohibited
from parforming ssfety-sendtive functions: An employeeisnat digible to drive again until he completes
the Return-to-Duty Process with a Subgtance Abuse Professiond (SAP). 49 C.F.R. 8 382.605. The
SAPsdutiesare, among ather things, to make adinicd assessment and evauation of the employee, refer
the employee to an education or trestment program, and conduct afollow-up evauetion to determinethe
employeds participation in treetment programs and compliance with recommendations. 1d.

125. Intheingant case, Burton recaived natification from Lori Haethat hetested positivefor marijuana
The Reaults of Controlled Substance Test form satesthat Burton'sMRO was Dr. Chris Schwartz. There
isnoindication thet the MRO contacted Burton directly or informed Burton thet hehad 72 hoursto request

testing of his split specimen asrequired by 49 CFR. § 40.33(c)(2).2

3Saction 40.33(c) providesthe fallowing in pertinent part:
(© Pogitive tedt result.

()  Prior to meking afind decison to verify a podtive tes result for an

9



"Miscondudt” in Missss

26. Miss CodeAnn. §71-5-513A(1)(b) (Supp. 2002) providesthat anemployeeshd | bedisqudified
from recaiving bendfits

For the wesk, or fraction thereof, which immediady follows the day on
whichhewas discharged for misconduct connected with hiswork, if 0
found by the commission, and for each week thereafter until hehasearned
remuneration for persona sarvices performed for an employer, asinthis
chapter defined, equd to not less than eight (8) times his weekly benefit
amount, as determined in each case.

(emphads added). We defined "misconduct’ in Wheeler v. Arriola, 408 So. 2d 1381 (Miss. 1982).
Rdying on Boynton Cab Co. v. Neubeck, 296 N.W. 636 (Wis. 1941), we noted:

The [Boynton] Court held thet the meaning of theterm "misconduct,” as
usd in the unemployment compensation Satute, was conduct evinang
such willful and wanton disregard of the employer'sinterest asisfound in
deliberate violaions or disregards of sandards of behavior which the
employe hastheright to expect from hisemployee. Also, cardessness
and negligence of such degree, or recurrence thereof, as to manifest
culpability, wrongful intent or evil desgn, and showing an intentiond or
subdantid disregard of theemployer'sinterest or of theemployegsduties
and obligaionsto hisemployer, came withintheterm. Mereineffidency,
unsatisfactory conduct, failureingood parformanceastheresult of inability
or incgpadty, or inadvertences and ordinary negligence in isolated

individud, the MRO shall givetheindividual an opportunity to discuss
the test result with himor her.

(20 TheMRO shall contact theindividual directly, on aconfidentid begs,
to determine whether the employee wishes to discuss the tedt result. A
daff person under the MRO's supervison may make the initial contadt,
and amedicdly licensed or catified Saff person may gather information
from the employee.  Exoept as provided in paragrgph (€)(5) of this
section, the MRO shall talk directly with the employee before
verifying a test as positive

(emphasis added).
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inddents, and good fath errors in judgment or discretion were not
conddered "misconduct” within the meening of the datute

Wheeler, 408 So. 2d a 1383. Thisdefinition has been applied by this Court and the Court of Appedls
snce 1982 in casss finding suffident evidence of misconduct.* SeeHalbert v. City of Columbus, 722
So. 2d 522 (Miss. 1998) (halding that employeds failure to submit to random drug test within required
three-hour timeframeaf baing natified condtituted misconduct). Seealso Young v. Miss. Employment
Sec. Comm'n, 754 So. 2d 464 (Miss 1999) (affirming denid of benefits and finding that employegs
falure to rdinquish identification badge upon suspenson condtituted misconduct); Captain v. Miss.
Employment Sec. Comm'n, 817 So. 2d 634 (Miss. Ct. App. 2002) (affirming denid of unemployment
compensation to employee terminated for violaing company emall policy); Reeves v. Miss.
Employment Sec. Comm'n, 806 So. 2d 1178 (Miss. Ct. App. 2002) (affirming denid of benefitsto
employee terminated for failing to dean parts as indructed); Miss. Employment Sec. Comm'n v.
Berry, 811 So. 2d 298 (Miss. Ct. App. 2001) (reverang dircuit court reversd of Board of Review denid
of benefitsto employees of catfish processing plant who went on gtrikein violaion of collective bargaining
agreament); Miss. Employment Sec. Comm'n v. Douglas, 758 So. 2d 1059 (Miss. Ct. App. 2000)
(reverang drcuit court reversal of Board of Review denid of benefits to employee terminated for
manufacturing fake identification cards away from work when some of the counterfait cards were found

inpersonnd filesaf other employees). Also, weand the Court of Appedshavedfirmed avardsof bendfits

“The MESC manud dso incorporatesthe Wheeler raionde. "An employee shdl not befound

quilty of misconduct for the vidlaion of arule unless (1) the employee knew or should have known of the
rule; (2) the rule was lawful and reasonably rdaed to the job environment and job performance; and (3)
the rule is fairly and consstently enforced.” MESC Adminidraive Manud, Pat V, para 1720

(emphadis added).
11



or reversed denids of bendfitsfor lack of subgtantia evidence of misconduct. See Coahoma County v.
Miss. Employment Sec. Comm'n, 761 So. 2d 846 (Miss. 2000) (affirming award of benefits to
employee found not to be engaged in misconduct when failing to report coworker for covering up
aurvellance camerasa Coahoma County jall); Huckabee v. Miss. Employment Sec. Comm'n, 735
0. 2d 390 (Miss. 1999) (on mation for rehearing) (reversang denid of benefits because there was lack
of subgantid evidence thet employee voluntarily quit job as cashier without good cause); Trading Post,
Inc.v. Nunnery, 731 So. 2d 1198 (Miss 1999) (affirming award of benefits to employee on bassthat
absence from work did not condtitute misconduct); Brandon v. Miss. Employment Sec. Comm'n,
768 So. 2d 341 (Miss Ct. App. 2000) (finding insufficient evidence to judtify denid of benefits to
employeenurseaccusad of violating hospital policy by obtaining goplication for absenteebd ot for patient);
Miss. Employment Sec. Comm'n v. Jones, 755 So. 2d 1259 (Miss. Ct. App. 2000) (affirming drcuit
court reversd of denid of benefits to employeeterminated for shortagein cash drawer on three occasons
on badgsthat such vidlaionsnot misconduct); Little v. Miss. Employment Sec. Comm'n, 754 So. 2d
1258 (Miss. Ct. App. 1999) (finding no subgtantid evidencetojustify drcuit court'saffirming of Board of
Review denid of benefitsto employee accused of wrongfully taking dessertsfrom refrigerator of employer
Kentucky Fried Chicken); Routt v. Miss. Employment Sec. Comm'n, 753 So. 2d 486 (Miss. Ct.
App. 1999 (finding employee maid's refusd to scrub floors because of physicd alment did not amount
to misconduct). Theburden of proving thisdisqudifying misconduct by dear and convindng evidencerests
withtheemployer. Gorev. Miss. Employment Sec. Comm'n, 592 So. 2d 1008, 1010 (Miss. 1992).

C._Thelndant Case

12



127.  Southwood's termination of Burton on July 13, 1999, jugt one day dfter he was natified of his
positive result, is pertinent for our purpases only to the extent it bears on Burton's digibility for benefits
Missssppi is an employment-at-will state such that employees can be terminated for good reason, bed
reason, or no reason. See Slatery v. Northeast Miss. Contract Procurement Ctr., Inc., 747 So.
2d 257, 259 (Miss. 1999); Levens v. Campbell, 733 So. 2d 753, 760 (Miss. 1999); Bobbitt v.
Orchard, Ltd., 603 So. 2d 356, 360-61 (Miss. 1992).

128.  Southwood hasfailedto carry itsburden of producing dear and convinaing evidence of misconduct
by Burton. The only evidence presented to the Appeds Referee was the testing documentation and
tesimony of Al Ladner, Southwood's Purchasing Inventory and Trangportation Supervisor, whowasquite
knowledgesble of the federd testing scheme but possessed very little persond knowledge of the
arcumgtances surrounding Burton'stesting. The extent of Ladner's knowledge of Burton'stesting washis
being informed by Lori Hde of the poditive test result.

129. Thefederd scheme only endeavorsto provide commercid motor vehide safety. See 49 U.S.C.
§31306. Itiscompletdy slent on termination, reinstatement and unemployment compensation meatters
See 53 Fed. Reg. 47134, 47148 (Nov. 21, 1998) (dating that "[i] ssues such astermination, reessgnmernt,
hiring of temporary driverstofill apostion, or policesregarding adriver'sabsencefrom apostion are, as
the FHWA bdlieves, issuesthat are gppropriatey the subject of |abor-management negatiations and are
not issues to be addressad in this rulemeking action™).  Since there is no federd law addressing such,
digihility for unemployment bendfitsis governed by date law.

130.  Southwood isthuscorrect thet thefederd drug testing regulaionspreempt Mississppi'sdrug testing
datute, Miss. Code Ann. 88 77-7-1to 71-7-33 (Rev. 2000 & Supp. 2002), and the circuit court erred

in gpplying the gate scheme. See Miss. Code Ann. § 71-7-29 ("This chapter shdl not gpply to any

13



employer who is subject to federd law or federd regulations governing the administering of drug and
doohal teststo any of itsemployees or goplicants for employment.”).

181l Miss Code Ann. § 71-7-13(3) inthe drug testing chapter dates, " An employee discharged onthe
beds of aconfirmed postive drug and dcohal test in accordance with this chepter shdl be conddered to
have been discharged for willful misconduct.” Thiswould certainly stisfy the Miss Code Ann. § 71-5-
513A(1)(b) misconduct disqudification. However, Miss. Code Ann. 8§ 71-7-13 does not gpply to
employess like Burton who are subject to federd tedting regulaions. This Situation thus begsthe question
of what amountsto Section 71-5-513A(1)(b) disqudifying misconduct when there is no gppliceble date
datute establishing as much. We hold that if an employer wishes to disqudify an employee for
unemployment benefits because of a postive result on afederdly-regulated drug tes, the employer must
at leadt produce dear and convinang evidence thet the testing comported fully with thefederd regulations
Applying that standard to this record, we conclude thet the evidence presented does not dearly and
convinangly establish that Burton wasinformed of hisright to request within 72 hoursthetesting of hissplit
goedmen.  If an employer wishes to disqudify an employee for failing a federdly-regulated drug tes in
which a split gpecimen was teken, it mugt produce dear and convincing evidence thet the split specimen
was reconfirmed positive or that the employee dedined to discusstheresult withthe MRO. See49CF.R.

§40.33(c). Doing sowill iy the "misconduct” requirement of Miss Code Ann. 8 71-5-513A(1)(b).>

*Southwood correctly arguesinitshbrief that it isnot subject to the state drug testing Satute because
it did not affirmetively dect to be covered. See Miss. Code Ann. 8§ 71-7-27. However, being subject to
federd regulation and not Sate Satute does nat affect our holding establishing what is required to prove
misconduct for disqudification for benefits

14



1.  WHETHER THE CIRCUIT COURT ERRED AS A
MATTER OF LAW INAPPLYING MISSI SSIPPI DRUG
TESTING LAWSTO SOUTHWOOD.
132.  Weagreewith Southwood that the dircuit court erred in goplying Missssppi's Satutes governing
the adminigration of drug tets However, thiseror was harmless sncewearivea thesameconduson

by applying federd law.

CONCLUSON

133.  Wehadthet in order to establish aDOT-regulated employegsindigibility for sate unemployment
benfits because of apostive drug or dcohal test result, there must be dear and convincing evidence thet
the testing was conducted according to the federd guiddines. When, asiin this case, no evidence was
produced that Burton was informed of his right to request teding of the it gpecimen within 72 hours
misconduct for purposes of unemployment benefitswas not established. Assuch, the Lauderdde County
Circuit Court correctly reversed the Board of Review'sdecison denying Raymond Burton unemployment
benefits The drcuit court's judgment is affirmed.

34. AFFIRMED.

PITTMAN, CJ., MCRAE AND SMITH, P.JJ., COBB, DIAZ, EASLEY, CARLSON
AND GRAVES, JJ., CONCUR.
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